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National distaste for conduct of the government over
the last decade t'As fueled a movement toward greater
openness in the public affairs of the country.. RevelationS /
of government corruption, illegal spying and unauthorized

Ltforeign viars aided passage in 1974 of,the amendments to
-the. federal. Freedom of Information Aci. This trend .

-i reached (KY.-Times, 541-74) state government. too; and
/ 'm New York, aided passage of a Freedom of-Information

La* ibodeled . after the federal statute.
Th.us,'New York has a comprehensive access-to-records

law for the first time. Previous. statutes.were fraught With
amhiguityiand did not apply to records of Ideal govern- -

..mentaLbodies and agencies:The New York law.gives ac.t: -

cesst td certain records at both the state and ! local levels.
-:' Although criticized as flawed in many whys,, the law

represents a.'begiiming for greater acCouptability in gov-
' ernthent. It also-contains.an innovative proyision estelish-

ing a committee to interpret the iaw, overiee its mole-,
mentationi, eitablisfr Procedures aq,d propose revisions: '

Freedom of-information.in thlstate has -4t background
of being frustrated -by pc werful: governmental 'interests.
Through the 1.460s, severe girls to open arncy books
were proposed Ana subsequ ntly killed in the legislature.

Vae -. statute contains Many ambiguities and has no
prninsion for generaP disClosure. Instead,'iLlists records
'which Aie tO be made available. There are pcoiiosals to
amend it to continue the trend. in: the state toward open'
goVernment,

:,..(Summory of Aim Low .

The blew,YOrk law, while patterned afte the federal
Freedern of InforMation. Act; contains a number of novel
provisions: 'Chief among these is the' establishment of a
6orimaittee On -Public Access to Records. Unlike the fed-

, ,,..).erarlatrana Other state codes that define procedures for
availability '.of documents, the Nevi York Fel law gives

'the, comMikee .Substantial statutory authority to issue regu.-
latieni for use " of records and implementation of the
statutO

\

.1'11e:committee comprises seven nembers::.three gov-
ernmenr officers: and' four gubernatorial. appointees. Of
'which "tVin !mist be memberi of the rnedia. Except for the

- chatter Members who *rye staggered tenures, all ap-
pointees veill ser'vel>r-year terms.

' Three ,main concerns' of the committee are. specified:.
advising agencies, 'and municipalities,through guidelhies.
opinions, and. regidations on the aCt; recommending
furtherielhanges.in the law; and issuing rules and :guide.. ,

lilies for agencies to Jollow in making. inforMation avail-
able. In regard to this last provision, the act lists: a nurn-

, ber4of specifiC matters that the committee must issue
guidelines far. These include the times and Places recerds
are ivail#ble; persons -responsible for..divulging records; 4;

fees for copying:. and procethirei for:requesting docu- .

ments.1-he statute also requires. the IcoMmittee to issue
rules for the maintenance Of a list of anyreeords filed int ..,

'eluding' identifying information, after. Sept. ,1,. 104.2 ;.

,

While open records laws in many .other 'states also
contain .Sections Safeguarding indiviatial Privacy, the New
York law gives the Committee on PUblic Aecess the au-'
thority"to male rules to this end. A number ofaefitics COO': -

tend this is equiv lent to putting a Wolf in, charge of
. gtiarding the chic en coop, since the committee is charged

,.to expedite disclosure of information: - : ..

The 'section of the- law safeguardink pOvacy :of in:.
dividualcis so extensive that the statate was described
(New' York w Journal, 2-18-74) by Jerome Wilson, a
former state ,sêtaor and a polifice reporter, as a "right c.

to know/4right td privacy statute." The.law gives the com-
mittee authority to issue guidelines for ideletion of identi-
fying details in the records requested ?dr disclosure.3 This
section defines an invasion of pri y as including, but,\Taa.

:-.not limited to:
a) Disclosure of such personal matters as, may have
been ,rejOrted in confidence to the agency or muni-
cipality and Which are not relevant to the ordinary

...work of the agency or municipality;
h) Disclosure of employment, medical orscredit his-
tories or personal references of applicants for eMploy-
ment, except Aen such records may be disclosed
when the applicant has provided a written release per-
-witting such disclosure; .

....New York's open records law is unique in its 'provision of a Committee on
.Public Access, a group of,individuals who "interpret the law, .oversee its
implernentation, estahlish procednres, and propose revisions."

Ada(tioriel - smoke 154 Noehil.
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c) Disclosure of items involving the medical or per-.
sonal records of a 'client or patient in a: hospital or
medical facilitY;
d) The sale or release of lists of names and addresses
in the possession of any agency or municipality if
such' lists .would be used for private, commercial or

'fund-raising purposes;
e) Disclosure of items or a. personal, nature when dis-
closure would result in economic or personal hardship
to the subject party and such records are not relevant
or essential If the ordinary work of the agency or
municipality.4,

In the absence of any guidelines issued by the committee
for deletion of materials.of a private nature froli records,
the agency must use its own discretion.

This section detailing privacy protection is in addition
to a Hst of three other exemptions from disclosure under
the law:kThe code says the disclosure provisions of the law
do not apply to information exempted from disclosure by
statute or material confidentially disclosed to an agenCy
for the.rekliation of business, Ighich would result in an
unfair advantage for competitors. This provision does not
apply to records required to be disclosed by other statutes'.
The- final exemption concerns part, of investigatory files

compiled for law enforcement purposes.5
New York is like many other slates with FoI laws, in

that instead of granting a broad duthority for disclosure
of .records, as in the federal act, its code contains a list
of records that ate to be available to the public. Included
are: final opinions, concurring and dissenting opinions in
litigation; policy statemerits and supporting factual aata;
minutes 'of meetings and hearings; audits and sUpporting
data; staff instructions and manuals; name, address,.titte
and salary of government employees, excepting law en-
forcement officers; final determinations and dissenting
opinions of governing I3odies; police lotters and booking
records aud any other documents required to be open by
law.6

0

Although thc law does not make a sweeping provis
as does the federal laW that all records be open for
use, with certain exceptions? .the bill's sponsor m
that "the list is not intended to be exhaustive, b
to indicate the nature of .the documents that a
madc available."h

The closest the FoP law comis to enunciatin
feral policy of disclosure eiists in the leillatiVe,
preamble. This section declares the necessity bf r
sive government in a free society,and states that acc
to inforMation should not be hindered with kecrecy. Th
preamble concludes with the Sentiment' that ,the public,
through the' news media, should have unimpaired access
tio government records.
History of Amu in Now York

Until passage of the Fa. law, state rules governing
access generally carried provisions requiring-that.' the appli-
cant for records have status as a taxpayer or citizen and
show some need or purpose for examination of the records.

In an early English case, cited in a speital committee
memorandum on the history of information regulations,
this right to know was tempered 6y .a requirement of need
to know" In King v. 'Justices .of Staffordshire, the court
established the right of taxpayers to inspect every.dbcu-

I

Men of a public nature, Provided the clam showed
hi elf interest d. The state legislature incorptrated part
of s requirem

i\
t into legislation drafted ikthe late

1800.'s concerning blic access to records. An editional
strictg was added, owever, stating !hat
inspect kecords, but "onlY in Connection with a wsuit
to prevent waste by government officials1"10'

. Section 51 of the General Municipal Law was paced
in 1909, tO govern access to local records; it still requird,
that a taxpaOr request the records for a suit against an
official.'The problem with this statute is, that it fails to de-
fine what records were to be made available. Silice there

.1' was no adequate definition of just what a "paper" was,
in the law's lafiguage,courts had to define it od a case by
case bLasis. A revision in 1973 extended the right pf access
to emstered voters.11

A 'court ruled in Matter of Egair,12 "At Common Law,
th right of inspection was given to every citizen and tax-
pa er, and it may be abridged only by explicit statutory
en ct ,enr." This decision extended the right of access to
re ordh beyond lawsuits against public officials.

Oni the state level, Section 66 Of tne Public Officers i
L. w commanded that copies of records be made available--

,
o reqnest by any person. This law eliminated the re-
q irement of status as a taxpayer or resident qr registered

ter for obtaining documents.13 The problem with tpis
se tion was its lack ,of definition concerning what records
w re to 'be made available. This law merely provided a
p ocedure for inspection of records once they were de-
td mined to Contain public information.

,Thrilmbiguity in state laws prior to adoption of the
F. I law surfaced in the continuing series il confronts-
ti ns over availability of record . There was no one area

which freedom of informati was continually thwart-
e Rather, it was individual stances of denial to wel-
f re recordt, police records. of juveniles, publicalthorities
a d agencies, court instruCtions to juries and other docu-

ents. Piecemeal arrangement of laws resuked, providing
a cess to certain records, and continuing controversy in
o her aleas.

hi '1959, the New York Stilt Priblishers Association
gan to lobby for free isclosure of records of all kinds.
e association pro d (Editor & Publisher, 9-19-59)

at the legislature p a lkw requiring county officials to
blish full lists of tax-exempt property. They also sought
anges in the criminal code to make public recor4 of
e arrest of any person age 16 or older; an amendme:Cat
the Children's Court Act to allow information about

Imes Of persons under 16 years of age to become public,
cept for the names; and revisions in welfare laws to
ow public examination of all municipal and state wel-
re 'departments.

In . 1960, Governor Nelson A. Rockefeller signed
( ditor & Publisher, 5-7-60) a bill that clarified the right
of newsmen to inspect public welfare records. The law
revised a 1953 statute that governed access to the records.
The' earlier statute had embodied (Washington Post,

- '6-2-59) the concept of open records, but local officials had
been interpreting the law to deny access to records. ,

The New York. Post sued the Triborough Bridge and
Tunnel Authority in 1960 for discloiure of agency records
on contracts, property purchases and `outside employment
of executives. The uthority's refusal wts upheld by an
aPpeals court after it two-year-court bati1e.1-4

The newspaper argued that although no specific
itatute existed requiring public disclosure of the 'Worn:la-.

- ,
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doh by the authOrity, Section 66 of the Public Officers
law stated. that the authority was a public office or agent
of the city. The court disagreed, ruling that the authority
did not fit that classification, and was not subject to the
Public Officers Law.

r The deejsien overturned previously favorable court
rulings that citizens had the right to inspect records and
that the right could be abridged .only by law.15 This case

k
made it clear that the right of access to records Was

- often ambiguoui and in many instances nonexistel.
Realizing the difficulty in relying on the Public Officers
Law, Section 66, for unimpaired right to information,

_legislation .was introduced (New York, Times, 2-19-62)'
into the state senate to ()Oen the irecordS of all public
authorities, but the bill died without attaining passage in
the Assembly. A similar bill was reintroduced id 1966 in
the Senatee but it neVer became law.

The mit major effort to provide a clear legal basis for
freedom of information for all govenftmental bodies in the
state same at the State's Constitu iotial Convention in'
1067.,The Conv tion voted (New cnik Times, 9-21-67)
to olIen the s of all public tauthorities to public
scrutiny, bill left it tO the legislature to determine the
specifics of the requirement. The provision was criticized
(Publishers' Weekly, 10-9-67) because only the State

records, d therefore records would not have been di-,'
Controll' office was to have the power to examine the

reedy available to the. public. In the end, that did not
matter since voters rejected (New York Times, 11-8-67)
the-prelposed charter by a 3-1 margin, largely becaur of
'controversy surrounding other sections.

Legislation introduced to open the -files of all govern-
ment agencies went down (New. York Times, 9-21-67) to
defeat during the 1967 legislative session, largely because
of tremendous opposition. from Robert Moses, chairman
of the Triborough Bridge and Tunnel Authority. Moses
had been instrumental in killing sitch freedom Of informa-
tion bills in past years. Simi* legislation was sponsored
(Editor & Publisher, 12-9-67) in the 1968 Session, and
again in- 1970, but did not become law.

The FoI-law that became effective in September; 1974,
was the product of several years of work by the Assembly
Committee on Governmental 'Operations and the Sub-
committee on the Right of Privacy of the Senate Judiciary
Committee. The Assembly passed the bill fiist in 1973,
but it did not then- pass the Senate.11

ReintroduFed in the 1974 session, the legislation gained
(New York Times, 5'-2-74) tentative approval in. the
Senate. When the Assembly coitsidered the Senate ver-
sion, itc Assembly sponsor, Donald Taylor, opposed (New
York Times, 5-11-74) it in Senate form, claiming it had
too many loopholes. The Assemblx finally approved a
slightly different version May 9, 1974, Containing an
amendment deleting an eiemption for arrest records and'
tightening the exemption for investigatory filesThe' Sen-
ate gave final approval May 10, 1974. Governor Malcolm
'Wilson signed the bill into law May 29, 1974, and itbe-
carne effective Sept. 1, 1974.15

Committee on Public Amen to Records

Since approval of the FoI law and its implementation,
the Committee on Public Access to Records has been
meeting on a monthly basis to carry out its responsibilities,
In its deliberations so far, it has organized its internal
tgructure and issued guidelines defining fees, procedures
and responsibilities of governmental agencies in comply-

I
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ing with the act. 'the committee also has clarified some
ambiguous sections of the;laW for agencies requesting
guidance. Recently, it proposed a seOes of amehdments to
the 1974 Fol law and al!Ricik.let\open meetings law.

, The governor appointetKfOur members to the com-
mittee, as required by law,i'd supplement the three mem-
bers that represent government agencies. The appointees
afe (New York Law' Journal, 2-19-75): Elie Abel, com-

. mittee.,chairman and dean'of the Columbia University
School of Journalisnn. Gilbert P. Smith, editor of ,the
Utica ncwspapers; T. Elmer Bogardus, publisher of week-
lies in central New Yorkt and Robert W. Sweet, former
deputy mayor of New York City. Louis R. Tomson is ihe
executive director.

The committee held its 'firstmee
but, to the dismay of reporters, it w
Committee members expliled (N
74) that they did hot fegl it was hp
mittee charged with fostering open

hi August 21, 1974,
s closed to the public.

York Times, 8-23-:,
ropriate for a com-

ss in government to
hold a closed meeting:because they' were discussing id-
ternal committee structure and organization. Minutes of
the meeting show that the committee elected Abel chair-
man. was introduced to the committee staff, headed by
Totnson, and considered some of the major problem the
committee faced implementing the law. These' areas in-

. eluded: definition of 'records"; definition of "statement
of policy"; statutory basis for fees; standards for unwar-
ranted invasion of privacy; and the relationship of 'the
FoI law to previous laws. These matters were to be re-
viewed at their next meeting."

.During its next two meetings, the committee discussed
regulations to govern access to records, 'as directed by. the
Fol law. The committeo declared that each agency. must
appoigt a records officer to supervise agency compliance
with ale law. That person is responsible for maintaining
an updated master list, assisting hy identifying records,
locating the requested inforniation and deciding whether
to disclose it. The regulations also demand impointment
of a person to' keep an updated payroll list for the agency
and releasing it as provided by the law." The agency
must make records available during all regular business
hours, and if there are no established hours, to implement
a written procedure for arranging inspection of die docu-
ments requested. Requests for records shall -be abswered
within five- working days of their receipt.. The committee
decided that there should be no fee charged for inspection
and search of records and that the maximum copying fee
should be 25 cents. In'addition'to thesc requirements, the
agency also\must make known the location avhere records
may be inspectecrand the personnel of the agency desig-
nated to oversee their use." .

'In a Mahner similar to the fe 1 law,22 each final
denial for records-can be reviewed
mission for possiblo disciplinary action." In each of the
seetiOns 'dealing with access to records, 'the committee "i
warned that their-regulations are not to make infdrination
any more difficult to obtain than'. under ady previous
agency practices. In cases where the procedures had been
less restrictive, e.g., where copying was less than 25 cents
per page, the easier rules should be followed. "AnY con-
fficts among lavis governing access to ;records," the com-

ruled, "should,,be construed in favor of the widest
possible availability of_ public records."24

t '
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The committee al issued two resolutions to clarify
some am4tuous sectinj of the law.- It ruled that although
the Fol,law says the public, through the news media..shall
have access to information, the intent of the law"is to
make the information available to "any person, without
regard to status or interest."2" The second resolution de-
clared that although material \filed before the law became
effective does not have to be;included in the master list
of available documents, that information is subject.to ihe
disclosure provisions.2"

At its meeting Oct. 31, 1974, the committee heard re-
sults of a survey conducted by the. taff on government .

compliance.with the law. About 40- p cent of the ques-
tionnaires moiled to all state and local agencies were re-
turned, with 80 per cent of those stating thei.had changed
their procedures to comply with the law. Sixty per cent'
of e respondents said they. charged 25 cents or less for
c ving. Less than 25 per'cent said they charged search

fees: 0 per cen&said they made records,available diming^
regular business hours.27 Amendments to the laW ihat
would make it easier to obtain records were approved and
introduced into the legislature: The substance of these
revisions7and the proposed open meetings lawwill- be
discussed below..' ).

As is.'evident from the above description, the Corn-
mittee on Public Access td Records acts as a regulatory
agency commissioned by the legislature to promulgate
rules. Since the legislative process is lengthy'and cumber-
some. as is court interpretation, the committee coflcept
allows refinements in the law to take 'place ratheL quickly.
Within thelscope of duties defined by the Forlaw, the
committee +ad the force 'of law -to issue procedures. They
have no enforceme t powers, however, and must rely on°
the cofilit in eases f noncompliance'. The problems that
exksted with the pr vious law, section 66 of, the Public .
Officers Law was its ambiguity in scope and definition.
The eitablishment of the commPttee allowi a flexible res-

,ponse to quarrels over interpretation. Tomson gave his
view on the role of the committee in an article in the
New York Law Journal, Feb. 19, 1975:

(I)n "many ways, the new law. simply codifies
judgemade latv as to the kinds of government
records available. However, prior to the passage
of the law, there existed no body, short of the
courts, to. declare the meanirt of the access law,.
or to implement its provisions: This is the role

theCommittee on Public Access to lecords,
a unique creation of the law.

One embarrassing prohlem of the committee is its lack
r of a budget. The"law establishing the committee provided

conneition ith its work, but no appropriation was made
that the apcintees be reienbursed for their expenses in .'.

1. tor the funding of a committee staffdlidecause of lack of
funds, many gf the staff had been etrowed 'from other
state agencies and have been recalled. Discussions with.
Gov. Hugh Carey regarding, a budget for the group are

-, taking place.28

COMBS Under Norm law

There have not' yet been many eases seeking.records
Under the new taw. At'a committee rrEeting two wseks
after the law Went itVo effec:t, the staff reported that tfiere

had been very little ihcrease in demand for records from
state agencies:29' Jerome Wilson, in the New York Law
Journal, Wrote (2-18-75) of "a paucity of cases inter-
preting the state Freedom of Information Law."

In the earliest case, Cirale v. 80 Pine Streit Corp.,8°
the state Court of Appeals ruled that the FoI law would
not abolish the common law right to confidentiality when
it is in the public interest. The court's decision, rendered
one and, One-half months before the statute took effect,
said that an official must prove this public interest to the
court, allowing in camera inapection of the records if
necessary. The court said the determination of publie in-
terest was not a function of anyone but the court, a
reminder that the Committee on Public Access has limited
authority. While the influence and propriety of the rule
is questionable since the statute was not in effect at tho
time of the 'ruling, it underscores a potential area of con-
flict in subsequent cases.

A ,more significant case interpreting the act, Dillon v.
Cahn,8' clearly established the impact of the FoI law. The
Democratic candidate for district attorney in Nassau
County requested information from his Republican op-
ponent in the race, who was the incumbent, regarding
travel expenses for his office. The request was refused,
with the incumbent claiming that the records were con-
fidential information, ntaining the names of informants.
The court hearing the s 't declared that prior to adoption
of the FoI law, the 'distric attorney could declare the rec-
nrds confidential and end the' matter. The new statute,
according to the courn-

(E)nunciated a far m re liberal policy and ,

ophy in this state of the people's right to know
Certainly irwould rustrate the intent Lrcl poli-

cji of the Freedom Information Law to permit
-Ablic .offici o determine what is or is not

confidential. . . The court, ori proper application,
is the borr ct forum t6 determine the validity of
the classifi tion.82

The court, in 8. er,1974, ordered the lo\ er courts
to review the matter con t with this interpretation of
the law. The case was not purs ed in the heat of e last .

'weeks of the campaign.
In the November election, Dillon won and

taking office launched an investigation'of fiis Republ'
predecessor's administration. charged that Cahn ha
misused county funds by spelnilitng inordinate amounts of
money, on travel eXpenses and paying informers.

A Freeport, N.Y., weekly newspaper brought suit
against that village'for refusing to allow copying and in-
spection of municipal payroll records. The village claimed
that thc FoI law did not provide for these payroll records
to be copied. The village mayor further claimed it was an
unwarranted invasion- of the privacy of village employees.
In Miller v. Incorporated village of Freeport," the state
Supreme Court ruled Oat although the language of the
statute is awkward and does not explicitly state that pay-
roll records are subject to inspection" and copying, the
legislative intent of the section is that the payroll lists are
open for inspection. The village has said (Newsday,
3-11-75) it will tippeai.

Another Long Island weekly newspaper filed suit in
the state supreme court- in 197.5 to prevent the city of
Lon&elleach from charging a fee to inspect city docu-

inenfi. The publisher of the paper said the city began
charging .a fee of 50 cents for an, inspection of records

5
4



fasting less than 15 minutes, and SI for inspections
longer than 15 minutes. After the suit Yeas filed, the city
halted (Newsday, 5-1-74) the. fee requ1rement and Ihe
suit was withdrawn. '

At a law morkshop of the 'Asrciation of Towns of
New York, one town clerk complained (Newsdai, 2-11-
75) that the new law was causing Oroblems for herself
and her ...colleagues. She told of a fellow who came into
her office and requested a look at .9,000 dog license appli.
cations. After she refused, her.supervisor overruled her
and allowed the-inspection. Sooit after, she received calls
from people wanting to know why there- werd samp
of dog food left on their porches. Tomson, who was a
dressing the workshop, told her that the law provided a
basis for refusing to disclose information that is to be us d
for commercial purposes2Most participants -at the con-
ference expremed concern about the possibility of requests
being so voluminous as to interfere with their normal
duties. Tomson responded, suraming up the public re-
action to the FoI law: "A lot of people have feaied an
inundation ,of requests, but our experience shows this
just .hasn't happened."
Criticism of the Poi Low

Aside from the town clerk who rellted the dog food
incident, most criticism of the law Pas concerned its
flaws as an effective tool for dislodging information from
the goVernment. This unhappiness with the law includes
its unclear language, lack of -a general disclosure 'state- 40

ment instead of a list of available materials, and other
provisions.

The most comprehensive criticism by an outside ob-
server is an article cited previously, by Jerome Wilson.
Entitled "New York's 'Grade B' Freedom of Information
Law," it attacks, (New York law Journal 2-18-75) the
code as not being comprehensive enough and as laacing the
safeguards of the revised federal law. Wilson argues that
the law presumes the information to be withheld unless
it falls underone of the categories requiring disclosure.
This puts the burden of proof oa the person seeking the
material, rather than on the agency, as required in the
federal law. In addition, there are exemptions listed to the
qualified disclosure provisions. Not only is this a restricted
right of access, but it produces gray areas, he argues, in
which the records sought fall'neither under the records to
be-made available, nor under the materials mpted
from disclosure. Wilson also attacks the' priva sectt of
the bill/claiming that exemption (a). alto joo ch
latitude, granting a strong,, personal veto ov the dis-
closure of information. Exemption (b) could asily be,
stretched to cover impropriety jn the hiring of ublic em=
ployees. The phrase attached to most of the rovisions,
allowing withholding information"tlat is ot relevant to
the ordinary _work Ofa agency o municipality," co*
allow too much roo r maneuve officials de-
shing secrecy. The exemption for co merical information
might grow into a corporate right of Jprivacy law, Wilson
wrote, becaus; of its broad languagé and the variety of
interpreteons courts could attach to the requirement of
noncfisClosure to pievent an "unfair advantage to- com-
petitors."

A comparison of the New Yori FoI lasw with the
federvl statute highlights other potential problems. While

e ftgleral statute as revised provides for payment ,of fees
d expenses by the government if the wins, the
e law Contains no similar provisiom lso missing(under
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the state law is a'clear reouirement that judges review
Particular documents to ascertain whet,her claimed' exemn-
tibn is proper: n provision to give Ftli eases toil 'priority
on the court,dockets; a provision that disclosafile material
he senarated from exempt mnteriar if ikssible... Thc law
allows for deletion ofAdentifying details to insure 'personal%
privacy:- hut does -not,mention a procedure for dealingv'
with partially exempt documenti.Zhe investigatory exemp-
tion In the law seems so loosely itractured that any num-
ber ot claims for nondisclosure mjght be pheld in the
courts. In a case under the old federal la which, was
mire specificall)' constructed than 'this i m tion, the ,

...court ruled that eveif if thde were no intentionThf start-
ing law enforcement proceedines. against persons or com-
panies. the agencies could claim exemption." to

The court ruling in Circle-highlighted the-problem of
confideniiality not solved by the Fol law. Tomson has
said (New York Law Journal, 2-19-75) thq "the Freedon't
of Information Act does not specifically ettil or Continue
the privilege of confidentiality." I. l

Proposed Revisions of For Low ond Open Meetings LOM

One of the law's.,best critics is the committee on ascess.
Charged to propose.amendments to the 1974.act they'
have proposed revisions which-answer many of the objec- :
tions to the current code and make it Much mkire similar
to the revised fledeanaw.

On Feb. 14," 1975, the commitlee approved the re-
visips, and it was introduced into the Assembly 'Gov-
ernMentak Operations committee by Assemblyman Josepth
F.' List.35

Thc amendments almost completely-overhaul the 1974
law; they would eliminate the list of documents to be made
available and stithstitute a provision that all agency records. \
should be made available for inspection ancl copying,
with nine exemptions. The, exemptions include records
that are specifically exempted by state or federal law;
an invasion of privacy 'except where identifying portions
can be deleted; relate solely to labor negotiations; wouldp-
present unfair competitive, advantage upon release of com-
mercial information; are compiled for law enforcement
purposes, in which' it would interfere with justice or dis-
close informants or investigative technique; endanger the
safety of any person; are incomplete and a/child impair
government functions; contajn only deliberative, material;
or are examination quIstiotis and ansWers.

aintaining lists
out any sub-
ls. But there
time for in-
!early. states
Is in camera

of

Responsibilities of the agencies or
and allowing inspection of documents wi
stantial revision are included in the pro
is an added section specifying the response
formation reque,. Ap additional section
that the court has auth 'ty to review 4iater
and e de novo dete inations on e classificat
the m rial. Courts alsc1e instructed to move ca
the tcp their dockets, and may fees ari
the government incurred by a pet toner for in
The request for documents is su stantially upheld. The
amendmentyinstruct the tourtto issue e written report in
cases where yrithhglding was capricious, and forward
to the Comfinttee im Public Access for an inquiry Tile
committee can recomme that disciplinkry procedings
be talon against the emp .by his super*. In ad ition
to this'provision, the au ority of the 'committee i4 ex-

to,
nses

ation.

6
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pandedAto include monitoring implementation of the act
and peeparing studies, and acting as a clearinghouse for
Information on access to documents. A ,provision is made
that allows the aommittee id recruit help from other state
agencieri: to accomplisb its 'work. The committee is in-
structed to make perioflic Yeports to the governor and the
state legislature on its activities.

..,Accordik to a commitfee memorandum3^ issued
March 3, 1974, the revisions would make the law much
more liberal. It Would transfer the burden of proof from
the applicant toi the agency. Another major provision is
transfer of authority for...promulgation of procedures. from
municipalities te 10;111 legislatures, This should festal i
th adoption of' uniform procedures in the regions of th
sPflThe proppsal also clarifles the policy, of disclosur
for d liberative materials and allows such information to
be deleted. .

The committee also helped draft .and submitted to the
same Assembl committee a proposal fdr New WWI
first open meettnas law. The bill prOvfaes that all 'meetings
be open to the public with'exceptions for judicial or quasi-
judicial proceedings:, staffrneetings of an agency; grand
or petit jades; labor negotittions; or any other proceed-
ing closed-bylederal or state law. Executive sessions would

(tbe allowed 'b a two-thirds vote for matters that, if dis-
closed:. woul endanger property or person safety; reveal

, the identity of Jaw. enforcement agents; deprive a per-
son of .i fa'r trial; revegnitigation, personal fOrma-
tion, &edit ratings, medical history or '`employm nt his-

dory, Tatters concetning employment or dismissal. The/
law requires minutes'to be kept of open meetings and priar,
notice to be made in the media through advertiserients.

Court action would be used to enfogskproVisions of
the proposed law. The committee on axis would per-
f9rrn the same functions it is-charged with under the FoI
law. The agency hai'the b rden of proving its aclons.are
in complian'ce with the b!Jl.37

A public hepring wa held on the open meetings bill
April 16, 1975, by the Aiserithly, committee. '

Committee stiff director Lloyd T. Nurick said that
testimony on the 11 was mostly favorable, with the biggest
controversy concerning possible inclusion of a penalty
proiision. The bill states that violations of:the open meet-

. ings law would rear. in qiullification.of the actions taken.
The court dray also assess the body damages to clover ex-
penses and fees of persons -Ming suit to open a meeting
if the applicant wins.38 '

1

. o mon Cause testified at the meeting that there
shouldThc a. penallf provision included in the bill to make
it a inisdemerrnor or a violation to 'violate 40 bill."
Nurick said this suggestion wa's oppbsed by sollre govern-

.ment officials. .\e -
Testimony on ,the.FoI am ndments was also heard at

the committee healing, with. the .main controversy being
the section of tbs. bill giving the Committee on Public
Access 'to Records the responsibility to investigate viola-
tions of the law, Nurick said." )

In alatei interview, Nurick said that the open meetings
. bill easily passed the Democratic2controlled Assemblyith
t .

I. New York State Public Officers Law, Article 6, section 611, YkN..
2. ibid., section 1111, f(h)ii.
3. Ibid., section Ilik 3.

11

, .

a drastically amended forni July 12, 1075, in the cloeng
hours of the legislative session." ,

. The bilbook a very simple approach; It stated ihat all..
meetings are open 'unless a simple majority of all 'the
members votes to close the session.

Nurick said the Republican-controlled Senate had told.'
the sponsors of the bill that they would not even consider
the measure. ' .

...

The Amendmenis tO the FoI law, never made It, Out
of committee, because there was. not a' very high priority
placed on it by the leadership and the govetnor, whp were \
faced with a number of lidancial crises in the last weeks \
of the session., . .

- . .
8I

NPrick said that both bills_will be reintroduced itttO
the legislature during its next 'session. , "1

Conclusions ' ' .. ' .
-, New York has made considerable progress during the:
last two years' toward opening its government to public
inspection. .

After facing years of opposition from powerful estab-
lishment interests, a law providing access to government
informatiofi at both the state and -local level is on the
books. Despite the flaws in the FoI law and its ambiguous.
language, it presents a' starting point for further refine-
ment of right to know legislation. Some sections`vf the
1974 laW, most notably the es,tablishmOnt-V the Conimit-.
tee on Public Access, present Hresh idea to 'the diffi-.

. culties of interpretiv. complex,legislatirin,

$ In fact, research. into the freedom of information
aws of other states.leads this writer to conclude that the

v New York Committee on Public Access is the only one
of its, kind in the nation. The committee's rulemalcing.

'( res nsibilities gives it the status of a regulatory agency
ch ,ged 'with ocerseeing other governmental' bodies. This
a hority was used as an argument against revision of the

ol law. in the 197,5 ledislative session, Nurick said. Scope
opponents -saw no u0ed for passing amendments to the
law given the committee's statutory rulemaking powers.'

The few ourt cases decided so far licate that judges .

life willing make a liberal interprets ion of the law,
based o i legislative intent rather; an the confusin
langua The judiciaty has shown an liration to dra
upon t substantial bOdy of case law developed trader

,the eral FoI act. This approach has led to review. of.
re ested documents in era, though the 1974 law
fai d-te--make limy such vision. Reference to federal
Fri decisions has resulted In a tendency to sinterpret, the
exe tions to the 10 of disclosure narrowly.

The proposed revisions to the law,.which voW be re-',

..
, traduced next session, would make it very simar to the

ederal statute and giye 'New York one of the'stronger
ol laws in the country. But Moir); with its strong points .

would come problems, tho. For example, the federal law
has ,1114 difficulty in ptovidik a clear' cut definition of

11. what is faotual material and what is delibetative material.
.-...---/With such a strong law, New York would inevitably

have to fact a donact between right of privacy and right
.to know.But the legislature will have until next session
to consider this clash as weil as the results of the FoI

'' law's first,year of operation.
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. AN ACT to Amend the, put& officers law in relation. e 2 "Municipality' or municipal': Means or hp refer-. . "A

to public acceskto records of state aikd local agencies and, - ence to' any cit
to repeal section sixty-six of such Iasi/ relating thereto fire district, wat

The people of the State of New.Iork-iepresenting in , tn. special distric
Senate and Assembly do enact as folloivs; pose,

,--15--.

. e Sec: 'I. Section .sixty-six of the public officers law is
hereby' rePealed. -. . .

. Sec. 2. Article siii of the .publie officers lalOta here-
by renumbered to be ,arttcle, seven and a tow articje siii
isbereby added thereto,in lieu,thereof; to read as follows;

). te- - '-
. ARTICLE 6

FREEDOM 'OF INFORMATION LAW
Sec. 85. Legislative inteht.
Sec. 86. Short title: ..

...Sec. 87A,De/initions.
Sic. 82. Access to records.
Sec. 89. Severability.

. 85. Legislative intent. The legislature hereby finds.
that a free society' is, maintainAl -when government is
responsive d .responsibltir-the public, and when the

of government actiow The more open a
ith its citizenly, thet reater the under-

ation of the pubjic in° government.
I government services increase and
.. .

more sophisticated and complex

public is awa
government is

°standing and pa
As state and

public, problems bec

, co6nty,,t n. village, sOto113:4istrict..
distrieb sew e Jrainagblis4rèisi
esta y' law for,.any publ,

-\11.Sep, 88. Access to recalls. I. Each
I Tordance Ivith Its pubfiskedules, shall make a illiblc fo

public inspection ancl copying:
a. filial cfpinions) including conerring and dissenting'

opinions, 'as well. as Orders,' made in the adjudication of
cases;

those stateMents of policy and interpretations which
'have been' adopted by the agency, and any doturficnts,-
memoranda, data, or othor material's constituting statisti-
cal or factual tabulations which led toihe fornmlation
thereof;

, c. minutes of meetings of the governing body, if any,
of the agency and of public hearings held by the agency;
- d. internal or external audits and statistical or fac9Aal

tabulations Made by. or for the agency;
. administrative staff manuals and insttuction to staff A

that affect members of fhe public;'
'T. police blotters and booking records.: .

g. an he *zed record setting forth name, address, title,
a'nd salary
except offic

and therefore harder to,solve, and with 'the resultant in- ment agen
crease in revenues and 'expenditures, it is incumbent on the charged w
state and. j,0 localitiei to extend public accountability officers an

f every officer or employee of an agencys
fs and emplgyees of the state law ..enforce-

ies shalt be compiled by each fiscal officer
th the duty of preparing payrolls for such
such records shall be made available for in:

wherever and whenever feasible. ' spection by t e officer charged with thc duty of.certifying, ,

The people's right to know the process of government such payrolls to bana fide members pf the news media
decision-making and the documents and statistics 'leading upon written notice. In the case of (he state police and
to determinations* basic to our society. Access to such - other law enforcement agencies, the records shall list the
information shoulet ot be thwarted by shrouding it with officials or emploYees' titles. and .salary only, without

%the cloak of secrecy or confidentiality. identifying individual empl4ees. Said *ritten notice shall
. .

The legislature' therefore declares that ' government is be made upon a fOrm to be prescribed by the cmpIroller
the public's business and that the public, individually and. of the state and shall beNsasdnable and specify w t rec-
collectively and represented by a free news ,rriedia, should ords ate to be. requested with particularity. The recoids
have unimpaired ac

Sec: _86. Short t
may. be-Cited-&-th

Sbc., 87..Definiuo

o the records of government.
Wu article shalLbe known and

reedom of Information Law.P'
ns. As used in this article: . 1.

"Agency" means any state of municipal .rd, bureau,
commission, council, department, public autr ority, public

erration, division, office 'or other goverhmental en-
Performing a governmental 'toil Proprietary function

for the state of New York or ont 'or more muoiciirlities-
therein.

may be inspected ,under.the supervil'ion of the particular
fiscal officers' office and only .,in the particular fiscal offi-
'ers office dUrkig regular wOrkeng hours work-
ing, days or al such other place as ma . convenient- to
the particular fiscal officers; I,

'h. final determaatiOns and 'dissenting opinions of
4,

.
members of the governing body, if any, of the agency; and

i. any Oar files, records, papeoLlgr documepts-Nq-
guired by any other provision of law tO be made avail-
able for public inspection and copying. , / .

.. I
°
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2. -Each agency shall make and publish rules'pnd regu. .

lations in conformity with this article, pursuani to such .
general rules as may be issued by the committee on public
access to records, pertainiqg io -The availability, location
and nature of such records, including, but not limited ta:

a. "The times and places such -records a available;
'10. The persons from whom such records Jnay be ob-

tained: . '

lita c. The fees; to the extent authorized by this article ot
other statute, for copies 0 such information; and

d. The prixedures to be followed.
The governing body of a manjcipality may,,inake and
publish uniform rules for any group of or all,agencies in
that municipality. .

. .
,

3. To prevent -an -tdiwarranted invasion of persbnal
privacy, the committee on public access to records may
prOmulgate guidelines for the deletion of identifying de-
tails for specified records which are to bo made available.
In the absence of such guidelines, an agency or muni-
,cipality may delek identifying details when it makes rec-
ords available. An unwarranted invasion of personal pri.- '
vacv includes, but shall not be 4imited to: .

uch personal matters ai may, Shave
ence to an agency or municipality
vani or atinLitial to the orainary_...r

work of the agency or mu ality;-,
b. Disclosure of nt, medical, or credit his- i

/ torics or personal-re eren es of applicants for employ- .
mein, except such records may be djulosed when the ap-
plicant has provided a written release permitting such

' disclosure; -
c. Ilisclosure.of items inVojving the medical or per-

aonal records of a client or patient in arhospital or medical
facility; '

. .

d. The sale or release of lists of names and addresses
in the possession of 4ny agency or municipality ,rf such
fiats' would be for ivate, commercial or fund-raising
purposes;

e. Disclosure of iteffis of a personal nature when dis-
closure would result in economic cir personal hardship to
the subject party and, such :records are not relevant or es-
sential to the ordinag work of the agency or municipal;is.
ity. .

1 4. Each Agency 'o municipality shall maintain and
.

make available for public inspection and copying-in con-
formity with auch, regulations as may be isseedl by the
committee on public 3Ress to records, a current list,
'reasonably detailed, by subject miner of any records
which shill be produced, filed or first kept or .prilnul-

ted after the effective date Of this ankle. Such list may
issopriivide identifying information as to any records in

the posiesaion of the agency or municipality "on or be-
fore the effective date lif this article. -

-S. In addition to the requirements impoSed by sub-
- division one df ttit-secticin each agency or municipality

codtrolled by a bdard, commission or other group having
more than one member shall maintain and make avail-
able for public inspection a 'record of the final votes of
each member in every agent' proceeding in which he
votes.

, 6. Each agency or municipal' on request for iden-'' 4.; i'
tifiable records made in 'accordance with the Published
rules, shall make .the records titomptly available to any

a. Disetosure of
keen reported io con
and which gre not re

,. ----. ,Lej 0
. .

I ..

,
persOns,,and, opan liaynnt of, or offer to pay; the\ fees
alio:veil' by laW or rule, eilher Make one or more trans-
crjpp gierefroin, and teriify tO, the correctqcss thereof,

. .

nijcbp"-thesearch_ for spelirecords,'or certify that h rec-
dr Of which that agenCYls legal Custodian, can* ba

tolimd. , . - , . .

. 7 N' t i li tapitir the isio ofArubcfivision one" .of this scetiobt thit 'article shall not 4pplyto information :
I

- /. . ....

a. apecifiCiilly exernpted by. Matti
-1.17

' h. 'confidentially. discldied 1 an gelity 'and compileir7
add maintained for the rem tion of commercial enter-

i. prse. including tradeseeMs; for the .grant or rdview.-
.. of a license to do busrnetii a if openly disclosed would

permit an iinfairolvantage to cappelitors df the subject
enterprises hut this exemPtion shall not, apply to records
the Jikelosurc or piiblication of which- ii directed tsy other

'. statdtvr ' IP '' 4%

*.\..
.

if disOosed, 'an unavarranted invesion Of personal
.,,

privacy; ours ant to' e,tandards. of subdiviSicin three of
this seetiod; r'

' d+ part of investi mcgliles.com led fOr flay enforce!.
ment'porposes. . t... , _ a.

.

li.. Any party denied access to a record or records of
an agency of municipality May' appeaksuch denial to the
head Or Iteads, or, an authertied representative:. of ' the
agentY,or ntishicipality. If that person further denies sueh
aceess, his 'reasons there ore 'shal.kbe,"explained fully in.

,. writing Wiihtn seven b in, ys pf the time of such
. appeal. S denial-shall subj ct to review' in the man- ,
ner pro d in article se ntfeight of .the:civil praetica.
law an 1

. .. , .

9.s.. ommittee on:pallt-actest. to 'records, is hereby
Created, to ist of the commipsiver th'e dike of
general seryic .,e1:416, delegate whose, ii sha act ant .

.secretariat for t e committee, the director o division,-
* of the budget .o his ,delegale,'the Inmitsioner a the

mm h I d h. office or local go ept or is e ate an - oar ot er
persons viho are hot' elected #r 'a hilted officiils or- r

employees.of iany Miser agency, dppointeck hy the gover-
nor, at least two of whom are or have been re resenta-
tives Of the news media. Of the fair other' pe iis tint
.appointed, one shall be appointed.for a term of fa years,
one for a term of three, years, 94,ie .for, ii terni of two 1,
years and one for a term Of.one. year:Thereafter their,
respectiVe successorsshall eath, be appointed for tertis /
of four years. The ctimmittee shill, Meet from tinte WI,
time to: . .

i. 'advise' agencies and monicip5ities gardThy,,, this
article' by means cif guidelines,',advlsory Okons; regnIa-e
tions,or other means deemed afivisable; . '

iil,promulgate and issik anfl ationOrk.c -j
form4 with this.article in relation; to s bdMsions two
and four of this section; add -

, .
iii. recommend chagges in the freedom;ot ago don /

law in order to rurther the purposes of this article,
b. The four pe ris appointed by the governor ;hall
entitled to receiv reimbursemeat for actual expenses

curred the arge of .th duties:
-10. Not g in this article s be constrUedtd limit

or abridge any existing right of a ess (1,t law wit; equity
of any party to public records kept by any agency or
mOrticipality. .

j; 89. Severability. If any provision of this Wide ctr the .

application thereof gto any petson or circumstances
adjudged ,invalid by a court of' coicietent jurriction,
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